
What will happen to your 
hard earned possessions if you 
die without leaving a Will?
We	encourage	all	our	clients	to	make	a	
Will	to	avoid	any	doubt	about	what	should	
happen to your hard earned property 
when	you	die,	however,	a	2008	survey	
revealed	that	54%	of	all	NSW	adults	over	
18	years	of	age	do	not	have	a	Will.

This surprising statistic means that, for many 
families, government rules will apply to how 
property will be divided after a person’s death.

New rules about how to divide a person’s 
property after they die when they have not 
made	a	Will	commenced	in	NSW	in	early	
2010.	They	provide	that	for	a	person	who	 
has	not	made	a	Will	the	following	people	 
will be entitled to their estate, and in the 

following order:

•	 Where	there	is	a	surviving	spouse	(this	
includes	a	defacto	spouse)	&	no	children	
– the spouse;

•	 Where	there	is	a	surviving	spouse	&	
surviving children who are also children of 
the spouse – the spouse

•	 Where	there	is	a	surviving	spouse	&	
children from another relationship – the 
spouse	receives	$350,000,	plus	personal	
effects, plus half of the balance of the 
estate, and the children receive the 
remaining half share of the balance of the 
estate;

•	 Multiple	spouses	–	a	“Distribution	
Agreement” between the parties 
or if there can be no agreement, a 
“Distribution	Order”	by	the	Court,	will	
divided the estate amongst the spouses of 
the deceased;

•	 Children	(where	there	is	no	surviving	
spouse);

•	 Parents;
•	 Brothers	&	sisters	(distinction	between	
the	full	blood	&	half	blood	has	been	
abolished);

•	 Grandparents;
•	 Aunts	&	uncles	(distinction	between	 
full	blood	&	half	blood	abolished);

•	 Cousins
•	 And	finally,	the	Crown.

Where	some	of	the	above	beneficiaries	
may have died before the deceased leaving 
children, then those children will share 
equally the share to which their parent would 
otherwise have been entitled. For example, if 
a brother or sister was entitled to a share but 
died before the deceased, then that brother 
or sister’s share would be divided amongst 
their children.

For the nominal cost of having a will 
professionally drafted make sure you have a 
say as to how your estate is distributed upon 
your death. 

It makes sense to always get advice 
from a lawyer experienced in Estate 
matters to ensure you will receive 
your proper entitlements…

At Brazel Moore Lawyers, 
our experienced team can 
answer all of your enquiries 
concerning the many hidden 
traps and hazards inolved in 
business and private life.
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A motor vehicle 
drivers’ licence is  
a privilege and not  
a right… 

Beware of Pre-Nuptial Agreements – 
timing is everything!

But most people would regard it as a 
necessity, so there is some good news 
about recent changes to the Licence 
Demerit Points System…

Government legislation provides that Roads 

&	Maritime	Services	(RMS)	must	record	

against a person’s name in the Demerit Points 

Register the number of demerit points lost if 

the	person	is	convicted	by	a	Court	or	pays	a	

Penalty Notice issued for a traffic offence.

This means there are no ifs or buts about 

it, the RMS must record the lost points. But, 

there is some good news… from 31 January 

2011	the	following	changes	were	made	to	the	

Licence Demerit Points System:

•	 The	threshold	number	of	points	for	an	

unrestricted	NSW	Drivers	Licence	(not	

a learner or provisional licence) was 

increased	from	12	to	13	points;

•	 Professional	drivers	(eg:	taxi,	bus	and	

heavy vehicle drivers) are entitled to 

another additional point, taking their 

points	from	12	to	14	points;	and

•	 For	people	who	elect	to	take	their	matter	

to	Court	after	31	January,	2011	and	the	

Court	finds	the	traffic	offence	proven,	but	

deals with the matter without proceeding 

to	a	conviction	(called	a	Section	10	

dismissal) they will no longer have the 

demerit points for the offence recorded 

against them.

In a recent case a client who held a 

Provisional	P2	Licence	had	committed	several	

offences incurring 15 demerit points and 

received	a	3-month	suspension.	Brazel	Moore	

Lawyers were successful in an appeal to the 

Court	to	reduce	the	suspension	period	to	

one month, and enable the client  

to keep his job.

Expert advice from an experienced 

criminal lawyer should always be 

obtained before any Court appearance 

so you know exactly where you stand.

Changes were made to Family Law 

nearly a decade ago to allow parties 

to a marriage to enter into a Binding 

Financial Agreement (or “prenuptial 

agreement”) prior to marriage so they 

can agree beforehand how their assets 

will be dealt with in the event their 

marriage is later dissolved. 

These agreements remove the ability of the 

Court	to	deal	with	matrimonial	property	

upon the breakdown of the marriage, and so 

the	Courts	have	decided	in	a	number	of	test	

cases that there must be strict compliance 

with the legislation for those agreements to 

remain binding. 

For	example,	in	one	case,	the	Court	set	aside	

a Binding Financial Agreement presented to a 

Thai national 3 days before her wedding to an 

Australian man.  

The facts of the case were that: 

•	 The	wife	was	4	to	5	months	pregnant;

•	 The	wedding	was	booked	to	take	place	in	

a few days;

•	 The	husband	knew	the	wife	did	not	wish	

to have a child out of wedlock;

•	 The	husband	told	her	that	unless	she	

signed the agreement the wedding  

was off;

•	 The	husband’s	solicitor	arranged	for	

another solicitor to see the wife to 

explain the agreement ; and

•	 Neither	the	wife	nor	the	solicitor	who	

saw her had any real knowledge of the 

husband’s true financial position.

In	setting	aside	the	Agreement	the	Court	said	

that the solicitor advising the wife could not 

provide truly independent advice to the wife 

as the husband had failed to disclose his true 

financial position; and the short time between 

the wife receiving the Agreement and the 

need to see a lawyer did not allow time for 

enquiries to be made as to the husband’s true 

position, and amounted to duress. 

You should always get expert advice 

from an experienced family lawyer to 

know where you stand and to assist 

you to try and negotiate a settlement 

of your claim.



Removing children from 
Australia… can a parent 
forcibly remove a child from 
Australia to enter into an 
overseas arranged marriage?

We	live	in	an	exciting	multicultural	society	where	we	
celebrate our cultural diversity.

However,	what	does	an	Australian-born	teenage	girl	 
of	Middle	Eastern	heritage	do	when	her	parents	try	 
to force her to another country to enter into an 
arranged marriage?

In	2010	this	very	issue	came	before	the	

Court	concerning	a	17-year-old	girl	who	had	

just completed high school.

The girl contacted the Australian Federal 

Police in a distressed state informing them 

that her parents and other family members 

were planning to forcibly remove her from 

Australia to enter into an arranged marriage 

overseas. 

The girl told the AFP she was aware of the 

Airport	Watch	List	and	wanted	to	be	placed	

on that List. 

Then with the help of an experienced lawyer, 

the	girl	applied	to	the	Court	for	Orders	to	

place	her	on	the	Airport	Watch	List,	and	

requested intervention by the Department of 

Human	Services.

What is the Airport Watch List?

A	Court	Order	is	required	directing	the	

AFP to place the name of the child on the 

Airport	Watch	List,	a	system	designed	to	alert	

authorities to prevent children whose parents 

are involved in Family Law proceedings from 

being removed from Australia without the 

consent	of	the	Court.	

The AFP monitors people travelling through 

all points of arrival and departure in Australia, 

including airports and seaports. 

In this case the court made the Orders 

having regard to:

•	 The	child’s	living	circumstances,	what	she	

said she understood was to happen to 

her, and the consequential fear that she 

had;

•	 Given	the	real	possibility	of	parental	

interference the Orders were made 

without the parents being present in 

Court;

•	 In	all	childrens	matters	the	Court	has	

a duty to take into account the best 

interests of the child;

•	 The	need	to	protect	the	child	from	

physical or psychological harm and from 

being subject to abuse or family violence. 

The Court ordered:

•	 That	the	girl’s	parents	and	her	step	father	

hand in their passports and they were 

restrained from removing the girl from 

Australia; and

•	 That	they	be	restrained	from	assaulting,	

threatening, harassing or intimidating the 

girl, or otherwise engaging in behaviour 

that may cause her to be fearful for her 

personal safety.

You should always get advice from an 

experienced family lawyer to assist 

you if you hold genuine fears that your 

children may be removed from the 

country without your permission. 

What are your 
rights if you have 
been injured at 
work because of 
someone else’s 
negligence?

A worker injured during the course 
of their employment is entitled to 

workers compensation. 

Even	if	a	worker	is	injured	whilst	travelling	
to or from work and the accident is their 
own fault they are still entitled to workers 
compensation that may involve a lump sum 
for injury, pain and suffering, medical expenses 
and loss of income.

If the injury was caused by someone else’s 
negligence, however, then instead of accepting 
workers compensation payments you may be 
entitled to recover much more by suing the 
negligent party.

For example, in a recent case a client who 
visited a customer’s work site during the 
course of his employment was injured as a 
result of the customer’s negligence.  The client 
received	$20,000	in	workers	compensation	
but not until he made contact with us for a 
complimentary initial chat did he realise he 
was entitled to proper compensation for his 
injury and loss, and we eventually recovered 
$180,000	for	him.

As with all compensation claims there are 
strict time limits that apply so it is important 
to get professional advice as early as possible.

You should always get expert advice 
from an experienced Compensation 
Lawyer to make sure you receive all 
your proper entitlements if you are 
injured at work…we welcome calls to 
our advice Helpline.



Victims of bullying, 
harassment or discrimination 
in the workplace have rights 
to do something about it…

A worker who has been subjected to bullying, 
harassment or discrimination in the workplace 
may be entitled to:

•	 Workers	compensation	payments	including	
a possible claim for lump sum compensation 
for psychological injury;

•	 Compensation	under	the	Anti-
Discrimination Act for sexual, religious or 
racial discrimination or for racial vilification;

•	 Damages	for	breach	of	employment	

contract.

In	NSW	if	you	suffer	a	work	related	
psychological injury that is assessed as being at 
least 15% whole person impairment then you 
are entitled to lump sum compensation for 
injury as well as for loss of income and  
medical expenses.

Further, if the employer has an unsafe system  
of work or there is a breach of the employment 
contract for failing to protect you from bullying, 
harassment or discrimination, then you may also 
be entitled to compensation.

We	recently	assisted	a	client	who	was	
dismissed from his employment to obtain 
an award of compensation because issues 
raised by the employer were found by the 
Workers	Compensation	Commission	to	be	
unsubstantiated.

Brazel Moore  
seminar series
Since 1981 Brazel Moore Lawyers has been 
helping	people	all	over	the	Central	Coast	
resolve their legal problems.

Geoff Brazel, Peter Moore and Kathy Matri, 
the Principals of the Practice, head a team of 
dedicated lawyers and staff always responsive 
to the needs of their clients and they have 
identified a real need in the community for 
education on legal matters.

Brazel Moore Lawyers has years of experience 
presenting free information seminars to the 
public and is pleased to bring to the people 
of	the	Central	Coast	a	program	of	seminars	
which include:

•	 Family	Law
•	 Wills	&	Estates;	Powers	of	Attorney	and	
Appointments	of	Enduring	Guardian

•	 Home	Buyers
•	 Employment	Law
•	 Criminal	Law

Our Family Law Seminars are held  
monthly	at	Gosford	RSL	Club	and	 
Mingara	Recreation	Club.		

For full details on our Seminar Series please 
visit our website: www.brazelmoorelawyers.
com.au. Details of our seminars will also be 
regularly	advertised	in	the	Central	Coast	
Express	Advocate.
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If you have been the subject of bullying, 
harassment or discrimination in the workplace 
you should obtain advice as soon as possible  
as there are strict time limits that apply, so it  
is important to get professional advice as early  
as possible.

In one case, a female receptionist employed 
by a truck company claimed she had been 
sexually harassed by her employer from the 
commencement of her employment. She alleged 
her employer had engaged in inappropriate 
conduct including subjecting her to unwelcome 
advances, giving inappropriate and unwelcome 
gifts and sending sexually explicit phone images. 

The employee had an accepted workers 
compensation claim for work related 
psychological injury but also sought damages 
in	the	Federal	Court	for	sexual	harassment	in	
employment contrary to the Sex Discrimination 
Act.	The	Court	found	there	had	been	
inappropriate conduct and awarded the 
employee	$12,000.00	in	damages.	

You should always get expert advice from 
an experienced Compensation Lawyer 
to make sure you receive all your proper 
entitlements if you are injured at work.

Lyn was very helpful when it came to completing our 
conveyance recently, and in fact everyone she referred 
me to in the office was very helpful. I would not hesitate 
in recommending Brazel Moore Lawyers

Testimonial: Mark (Surname Withheld)


